
MINUTES OF SECOND PUBLIC HEARING
AIRPORT SETTLEMENT AGREEMENT

DANIA BEACH CITY COMMISSION
MONDAY, OCTOBER 3, 2011 – 7:00 P.M.
1.
Call to Order
Mayor Flury called the meeting to order at 7:00 p.m.

2.
Roll Call

Present:



Mayor:



Patricia A. Flury



Vice-Mayor:


Bobbie Grace



Commissioners:

Anne Castro








Walter Duke



Commissioner:

C. K. “Mac” McElyea



City Manager:


Robert Baldwin



City Attorney:


Thomas Ansbro



City Clerk:


Louise Stilson

Neal McAliley, Special Counsel, White & Case, provided the history of the Airport litigation, and summarized the contents of the Proposed Settlement Agreement which was included in the agenda back-up material.  He pointed out that certain elements of the Proposed Settlement Agreement are subject to Federal Aviation Administration (FAA) approval.  In the event the FAA does not approve them, the City has the option to void the agreement.  Attorney McAliley advised that the residents still have the right to personally bring legal action against Broward County.
Attorney McAliley recommended the City accept the Proposed Settlement Agreement.  He further noted that the new Settlement Agreement will replace the 1995 Interlocal Agreement with Broward County.  
3.
Public Hearing

3.1

ORDINANCE #2011-031
AN ORDINANCE OF THE CITY COMMISSION OF THE CITY OF DANIA BEACH, FLORIDA, AUTHORIZING THE PROPER CITY OFFICIALS TO EXECUTE A SETTLEMENT AGREEMENT IN COMPLIANCE WITH CITY CHARTER REQUIREMENTS, WITH BROWARD COUNTY, FLORIDA, RELATED TO LITIGATION EXISTING BETWEEN THE PARTIES IN CONNECTION WITH CONSTRUCTION OF A NEW SOUTH RUNWAY AT FORT LAUDERDALE-HOLLYWOOD INTERNATIONAL AIRPORT; PROVIDING FOR SEVERABILITY; PROVIDING FOR CONFLICTS; FURTHER, PROVIDING FOR AN EFFECTIVE DATE.  (SECOND READING)
Mayor Flury opened the Public Hearing.  
Linda Sacco, 4481 SW 38th Terrace, noted that younger people are moving into her neighborhood and making improvements to their properties.  She stated that she does not want the vitality and integrity of her neighborhood squashed because others are making big plans.  Ms. Sacco would like the City to step up code enforcement, keep out Section 8 housing, and let them live the peaceful standard of living in a home they chose to live in. 
Mansel Jeffers, 4405 SW 35th Avenue, questioned who we were fighting for.  He noted that his 81 year old neighbor is getting noise from both sides, yet he is at 64DNL.  Mr. Jeffers said that his neighbor is not entitled to any compensation and added that everyone is supposed to be treated fairly.
Irene Lathrop, 818 NW 10th Avenue, had several questions: 

· How long does soundproofing take? 
· If she decides to sell after the decision, but before the runway is completed, does she get Sales Assistance? 
· Are homes in Melaleuca really only worth $65,000? 
· What is the Avigation Easement? 
· Does she give up her rights if she takes the Sales Assistance Program?
Iain Curry, 3080 SW 46th Court, questioned the calculation of the Environmental Impact of the noise exposure contour that is being used to decide who gets what.  He wanted to speak to the Noise Mitigation officer tonight.  
Gary Luedtke, 4461 SW 34th Drive, pointed out that in the new Settlement Agreement we lose a lot of the elements from the 1995 Interlocal Agreement (ILA).  He further noted that the 1995 ILA also states “not dependent on the availability of federal or state funding”.  Mr. Luedtke would like to know why we cannot go back to the original ILA.  
Rochelle Rice, 19 NE 3rd Street, noted her house is located in the 65DNL and she is approved for soundproofing.  She wants to know if she is also approved for the Sales Assistance Program. Ms. Rice further asked if her house is commercially zoned, would it affect her.  Lastly, she questioned if there is a timeframe for the Sales Assistance and Soundproofing Programs. 
Jimmie Jiampetti, 1333 NW 10th Street, noted he is one of the 50 residents that got soundproofing.  He suggested the Airport provide a trial run for the residents to see if they want to stay in the area.
Attorney McAliley responded to the questions posed by the residents:
Attorney McAliley referred to Mr. Luedtke’s comments relating to the advantages of the 1995 ILA compared to the proposed one.  He stated that the 1995 ILA provisions are not as good as many people may think and there is a difference between what is written and what could happen. The Proposed Settlement Agreement has the night closure provision because that is the piece that we think the FAA would approve.  Attorney McAliley explained that the 1995 ILA does not require Broward County to do anything regarding noise mitigation.  
Commissioner Castro emphasized that the Record of Decision (ROD) clearly stated what the County was not putting on the table relative to noise mitigation.  She further explained that “condemnation” was removed because they did not want to buy properties.  Commissioner Castro noted that last December the City lost the litigation with the District Court of Appeals for the ROD and the EIS.  She clarified that the 1995 ILA does not force the County to compensate people the way we feel they should be compensated. 
Attorney McAliley responded for Ms. Rice that if her house is zoned commercial, she would be eligible for sound insulation and Sales Assistance.  He noted there is no deadline for sound insulation.  The Proposed Settlement Agreement gives people the right to elect the type of Sales Assistance they want up to one year after the runway opens.
Commissioner Castro noted that the County declined the City’s request to do flyovers, etc., prior to the south runway being in operation.  She explained the 65DNL noise contours.  Commissioner Castro advised Mr. Curry that if he wants to talk to the Noise Mitigation officer he needs to go to the County.
Attorney McAliley noted that the FAA states that the Airport can only expend money that is generated at the Airport on noise mitigation above 65DNL.  He remarked that the 65DNL noise level is the key to receiving the money.  Attorney McAliley added that the 65DNL line does not represent the highest decibel level but an average of the total sound energy.  He referred to Mr. Jeffers’ comments about his neighbor who lives in the 64DNL line and will not receive any benefits.  Attorney McAliley reiterated that the City was unable to get benefits for people outside the 65DNL in spite of all our efforts.  He indicated that if we litigate and we lose, nobody will be eligible for the 20% early benefit.
Attorney McAliley addressed Ms. Lathrop’s questions.  He advised that soundproofing within the 65DNL line will be done by the time the runway opens and commented that individual homes could take 30-60 days.  Attorney McAliley noted that you can get in the Sales Assistance Program to sell your house before the runway is completed.  He clarified the $65,000.00 is the amount estimated by Broward County to be 20% of the average home price.  Attorney McAliley stated that under the Proposed Settlement Agreement owners do not have to agree to anything.  He said that if you only get soundproofing you do not have to give up any of your rights.  Attorney McAliley explained that if you choose the Early Benefit Component, you will have to sign a Conveyance and Release Agreement (also called Avigation Easement) giving up your rights to participate in the Sales Assistance Program. 
Commissioner Castro clarified that most of the documents related to the Airport issue can be found on the City’s website.

Tom Bierer, 4409 SW 35th Avenue, said he did not think they were being treated fairly.
Gene Donnelly, 1317 NW 10th Street, asked when the 20% would be available to the property owners; does the lien holder need to sign the Early Benefit payment; and can they take part of the 20%.
Rae Sandler, 810 NW 7th Avenue, asked for clarification of the hearing in Washington DC, for the benefit of the public.  She also requested more details on the Sales Assistance Program. 
Mr. Curry questioned if the noise contours had been challenged by the City or the County.  He remarked that the noise contour is not symmetrical and he is curious to know why and if anyone ever asked for an explanation.
Attorney McAliley responded for Rae Sandler that Standard Sales Assistance does not require a Release or an Avigation Easement; it is a quirk that works to people’s benefits.  He described once again the difference between the Sales Assistance and the Early Benefit components.  Attorney McAliley noted that Dania Beach has been fighting this Airport expansion for a long time and our major lawsuit was against the FAA challenging the ROD which is the document approving the south runway.  He commended those residents who have worked so hard for other people’s interests.  Attorney McAliley further provided details of the lawsuit in Washington DC which was subsequently knocked down by the Court.

Attorney McAliley addressed Mr. Donnelly’s comments pertaining to the lien holders.  He noted that if you take the Early Benefit, you have to execute the Conveyance and Release Agreement and the Release is recorded with your property so that future purchasers know about the Airport.  Attorney McAliley advised that the homeowner may wish to inform the mortgage company; however the check would not go to them, it would go to the homeowner.  

Attorney McAliley responded for Mr. Curry that the noise contours were challenged through the Record of Decision.  He further advised that the contours are asymmetrical due to the computer model generations.  Attorney McAliley noted that for those who are interested in this matter, there is a lot of technical information in the Environmental Impact Statement (EIS) appendices.

Seeing as there was no one else to speak in favor or opposition, Mayor Flury closed the Public Hearing.

City Attorney Ansbro read the title of Ordinance #2011-031.

Commissioner Duke said he felt bad for our residents and thought they all should have gotten paid.  He did not think it is right to have a random line run through a neighborhood where one side receives benefits and the other side does not.  This issue has dominated the City for many years.  Commissioner Duke does not want anyone to get false hopes and added that with this Settlement Agreement the City will also waive those rights to pursue any future lawsuits.  Lastly, he noted that despite our best efforts we are a small city and this is the best deal we can get. 
Vice-Mayor Grace thanked the residents and staff that got us to this point.  She was part of the 1995 ILA, and it was the hardest decision she had to make, and the Commission had the best interest of the residents.  Vice-Mayor Grace stated that this is a tough decision for the Commission to make and not everybody will agree with us, but we will have to live with it.  
Commissioner Castro commended the residents who began this fight and who volunteered their time and effort for so long.  She pointed out that the Proposed Agreement contemplates that once the south runway is constructed and the Part 150 is done, they will consider condemnation of any homes in that area.  Commissioner Castro indicated that there are some voidable provisions in the Settlement Agreement which would give the City the opportunity to void this document and start back in the negotiations or decide what to do.  She stated this is just the beginning and she hopes we are not done yet.  Commissioner Castro further remarked that until we have equitable treatment for everybody, the war is not over. 
Commissioner McElyea noted that the Airport is going to grow whether we like it or not.  He does not like it but we have to live with it.  Commissioner McElyea stated that we have come a long way and he will continue to wrestle with it in the future.
Mayor Flury noted it is too bad that we did not have five solid Commissioners fighting with us for the last 15 years, perhaps we would not be here today.  She further thanked the residents for their relentless efforts during this long battle.
Attorney McAliley noted the Commission voted on the first reading of the Ordinance at the September 27 Commission meeting, therefore tonight is not 10 days between meetings.  He asked the Commission to delay the vote until the City Commission meeting on October 11, 2011, to try to avoid any potential issues.  

Commissioner Castro motioned to continue Ordinance #2011-031, on second reading, until the October 11, 2011 City Commission meeting at 7:00 p.m.; seconded by Commissioner McElyea.  The motion carried on the following 5-0 Roll Call vote: 


Commissioner Castro
Yes

Vice-Mayor Grace

Yes



Commissioner Duke

Yes

Mayor Flury


Yes



Commissioner McElyea
Yes
City Attorney Ansbro noted the Chamber of Commerce requested use of the City Logo for their November 5 Special Event.  

Commissioner Castro motioned to allow the Chamber of Commerce to use the City Logo for their November 5, 2011 Special Event; seconded by Vice-Mayor Grace.  The motion carried unanimously.
4.
Adjournment
Mayor Flury adjourned the meeting at 8:23 p.m.
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